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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Second Reading 
Resumed from an earlier stage of the sitting. 

MR M. McGOWAN (Rockingham) [2.53 pm]: Before question time, I was making the point to some young 
people from my constituency in the public gallery — 

The SPEAKER: Members, we have started debate on orders of the day. The member for Rockingham has the 
call. Nobody else has the call. If you have conversations, please take them outside the chamber. I would like to 
hear the member for Rockingham. 

Mr M. McGOWAN: Thank you, Mr Speaker. 

Before question time, I was making the point to the 16 and 17-year-olds in the public gallery from schools in my 
electorate that, under these laws, if they commit two minor offences within a three-year period, their photograph 
could be placed on a government website with the tag “prohibited behaviour offender”. That stain would remain 
against their name for the rest of their life. I fundamentally object to that. I am not afraid to say it. We have had a 
long tradition in this country when young people are convicted of offences, of keeping secret their identities—
their photos and their names and addresses—and we do that for good reason. We do that because we know, 
through our own experiences of growing up as children, that a young person who has that tag against his name 
will be damaged for the rest of his life and his prospects of rehabilitation and not committing another offence 
will be reduced because he has been tarred and named and shamed in that manner. As a civilised country, one of 
the wealthiest places in the world and a place that values children, surely we can maintain the standard that we 
have established in this country over such a long period. This is the sort of thing that I am unfamiliar with 
happening anywhere in the world. But if it does happen, it would happen only in the most rapacious and severe 
societies that treat young people in that manner. 

The Attorney General has said that that is not true and that it will not happen. I heard him say that earlier. I have 
looked at the legislation, and I suppose he is basing his commentary on the fact that, under clause 34(5), the 
court must have regard to the wellbeing of the youth. Okay; the judge or magistrate would have to have regard to 
the wellbeing of the young person. I suppose the Attorney General’s assumption is that if the judge or the 
magistrate has regard to the wellbeing of the young person, it will not impact on that young person if the judge 
or magistrate decides that it will not impact on the wellbeing of that young person. Although I have great faith in 
the judiciary, I do not have great faith that it will never happen and that it will not damage the wellbeing of a 
young person. Can anyone in this chamber say that we should put a photo of a 16-year-old’s face on the internet, 
which will have an impact on that young person’s life, just because that young person committed two offences of 
a relatively minor nature? Can anyone say that they support that? I know that in the blogo-sphere this legislation 
will be supported. I know that some people who write letters to the editor will support this legislation. I know 
that some people in the broader community will support this legislation. When I look at the Liberal Party back 
bench, I see Christians, right-wing economic zealots, young and naive but relatively nice gym goers, a lovely 
lady with a propensity for tennis, and relatively old fathers who will have children who reach this age — 

Mr W.J. Johnston: Member, you also see tea set collectors. 

Mr M. McGOWAN: I am trying to be serious, but, yes, I get that one. 

I see people with all sorts of backgrounds and with all sorts of beliefs. However, I say to them that agreeing to 
placing photos of 16-year-olds on the internet for the rest of their lives because of two minor offences should be 
beyond their moral code. 

Mr C.C. Porter: That’s not what the bill says. 

Mr M. McGOWAN: That is what the bill says. The Attorney General can explain himself. In any event, it is 16 
and 17-year-olds, but the Attorney General argues that it is not, because they have to commit two offences over a 
three-year period or because the court must have regard to their wellbeing. Perhaps his argument is that, for 
some other reason that I cannot fathom, it will apply only to people aged 18 years and over. My son is seven 
years old. The member for Kalgoorlie has children in their early 20s or perhaps late teens. The member for Swan 
Hills has children roughly the same age as mine. I say to those members that even when their children reach the 
age of 18, it would be fundamentally wrong to tar them in that manner for the rest of their lives. All members 
opposite should go to their party rooms and say, “This is something we do not agree with; this is something that 
is against our moral code; this is something that is against what we believe as Australians.” The children of 
members opposite could be in this position, unlikely as that may seem. We are all predominately middle-class 
people who have had good, often privileged, upbringings and it is unlikely that our children will be in this 
position, but they could be, and it could easily be the children of some of the people that I represent in my 
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constituency. What makes the legislation even more offensive is that there are already means of dealing with 
these people when they commit these offences. There are already mechanisms that can be put in place to deal 
with these people. The member for Mindarie went through them: intensive supervision orders, conditional 
release orders and community service orders. There are also other mechanisms that a magistrate or judge can 
apply to a person after one offence, not two. If they breach such orders, they will then be guilty of another 
offence. What the government is doing—as governments do in their hunt for additional publicity to paint their 
opponents as being soft on crime—is adding another layer of bureaucracy over the top of what is already there. 
The only significant outcome of this will be that young people just like our children will have their identities 
made public for the rest of their lives. Even when they are 80 years old, that mark will be against their name on 
the internet. It will be there when they are 25 years old and have completed an engineering degree; it will be 
there when they have completed a trade apprenticeship and are seeking a job with Woodside; and it will be there 
when they go to London, hunting a bar job. When they do any of the things that young people do, they will be 
googled and that stain against their name, for what may have been a very minor and relative offence, will be 
right there for their future employers to see. When they go to join the defence forces, it will be right there for 
their future employer to see. 

All I am saying to members opposite is that there are some fundamental flaws in this legislation, and it will hurt 
people who do not deserve to be hurt—people from underprivileged backgrounds. It will potentially hurt a son, 
daughter, niece or nephew and damage their prospects for the rest of their lives for what could have been dealt 
with by orders that are already available, or could have been dealt with by the courts in any other way. The most 
amazing thing is that a range of serious offences are not even caught by this legislation; it will only catch those at 
the minor end. 

If those members who profess to be Christians and to have a Christian moral code wish to do this, they can go 
ahead and do it, because they will have the numbers in this house. But they should think about someone from 
their family or their circle of friends being caught by this legislation, and the consequences of that being against 
their name for the rest of their lives.  

MR M.W. SUTHERLAND (Mount Lawley — Deputy Speaker) [3.03 pm]: I rise to support the Prohibited 
Behaviour Orders Bill 2010. We have heard from the Attorney General that this bill is designed to restrict those 
who have a history of low-level antisocial activities. The greatest problem facing our constituents on both sides 
of the house is the high volume of low-level antisocial behaviour. This affects our constituents very directly—
hooning in parks, graffiti, vandalism, damage to property and other low-level offences. It is all very well to say 
that we should home in on more serious crime. I listened to the member for Balcatta yesterday when he spoke 
about the child who took a shotgun to school and the knife that was taken to school. Those crimes will have to be 
dealt with on a more serious level, but how do we home in on every single antisocial activity on that level? 
Should we have security guards and airport screening devices at every school? What we can do is trial this 
legislation to alleviate the high volume of low-level antisocial activity. 

The Attorney General pointed out that in 2009 there were 43 500 property damage cases, 72 252 theft cases and 
5 635 cases of threatening behaviour. There is a revolving door syndrome, and the lower courts are being 
overwhelmed by minor offences. In fact, of approximately 98 000 people who have been sentenced by lower 
courts, only three per cent received an immediate term of imprisonment. The government is attempting to curtail 
this behaviour. The average man in the street considers these activities to be intolerable. When I drive home 
down Alexander Drive and I see bus stops smashed, covered with graffiti or otherwise having sustained pointless 
damage, I think we have to do something to try to alleviate this. 

Mr P. Papalia: Are those things against the law now? 

Mr M.W. SUTHERLAND: I am not taking any interjections from the member for Warnbro; he is very 
sensitive! He should stop interjecting; he did not want anyone interjecting when he spoke. He is a serial 
interjector. 

The Attorney General pointed out that five per cent of juvenile offenders had had 12 or more contacts with the 
juvenile justice system. I have consulted the WA Police Union on the matter of juvenile cautions. I wrote to the 
Minister for Police on 25 May, asking for data relating to juvenile cautions. 

Mr P. Papalia interjected. 

Mr M.W. SUTHERLAND: Has the member finished? 

On 6 July, I received the minister’s response, and I must say that I found it very disturbing, not only because of 
the volume of offences but also because of the types of offences for which cautions were given, and the number 
of repeat offenders. I will table the document that I received from the Minister for Police. 
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[The paper was tabled for the information of members.] 

Mr M.W. SUTHERLAND: We have heard from members opposite about how we will target people who have 
committed only one or perhaps two offences. Members will notice that the legislation states that the person who 
will be subject to these orders must have committed a previous offence within three years prior to the current 
conviction. The court must be satisfied that the person is likely to commit another relevant offence. The third 
factor, which nobody has mentioned, is that the making of the order must be appropriate in all circumstances. 
These are practical methods of trying to prevent reoffending. 

I spoke about the revolving door of reoffending. In 2005, there were 8 442 juvenile cautions; in 2006, 8 110; in 
2007, 8 976; in 2008, 9 775; in 2009, 10 037; and in 2010 to date, 4 088. The statistics for the types of offences 
for which juvenile cautions are given are shocking: burglary, 227; theft, 1 067; assault, 366; threatening 
behaviour, 113; and fraud, 26. I am just looking for motor vehicle theft. 

Mr P. Papalia: There is a 10-year-old in my electorate who — 

Mr M.W. SUTHERLAND: I am not interested in anything else in the member’s electorate; he has had his turn. 

There are also statistics for juvenile caution repeat offenders. In 2010, there were 85 repeat offenders for assault; 
94 for burglary. 

Mr P. Papalia: No food in the fridge! 

THE ACTING SPEAKER (Mrs L.M. Harvey): Member for Warnbro, I call you for the second time. 

Mr M.W. SUTHERLAND: There were also 193 theft offences, seven traffic offences and six weapons 
offences. Members opposite are telling us that we are targeting people who have committed only one or two 
offences, but the horrible reality is that, irrespective of whether the Labor Party or the Liberal Party has been in 
power for the past 15 or 20 years, the rate of low-level antisocial behaviour offences has increased dramatically. 
It is those offences we are trying to deal with. The Police Union has stated that it wants to get rid of juvenile 
cautions other than for the most minor matters, because it is a revolving door. A lot of juveniles know that they 
can be simply cautioned if they commit certain offences. When the member for Balcatta was Minister for Police, 
he was head of the graffiti section. Was he Minister for Police at the time? We brought everyone in to a meeting 
at the minister’s office, and we tried to work out a strategy to deal with this problem. Unfortunately, since we 
have come into government, the amount of graffiti has gone through the roof. Graffiti and window scoring are 
offences that never seem to stop. Recently, a real estate agent in North Perth had all its windows wrecked from 
window scoring.  

We need to bring in this legislation to deal with the low-level of antisocial behaviour that is occurring, and of 
course to try to dissuade people from carrying on with the damage and antisocial behaviour that is so deleterious 
to our society. 

MR A. KRSTICEVIC (Carine) [3.10 pm]: I throw my support behind the Prohibited Behaviour Orders Bill 
2010, and I commend the Attorney General for bringing this legislation into the house.  

I start by saying that I am disappointed that every time we bring a law and order bill into this house, members of 
the opposition speak against it. However, they do not always have the conviction to follow though on their words 
and vote against every single law and order bill that we bring in. That is because they understand that the people 
of Western Australia are sick and tired of the amount of crime that is taking place in this state, albeit that it is on 
the decline. The reason it is on the decline is because of the policies of the Liberal–National government—the 
policies that we have introduced, and the policies that we will bring into this house in the future. As I have said, 
it is disappointing that the opposition continues to not support this government’s legislative agenda. 

Western Australia is not the United Kingdom. We are Australians and Western Australians. We have a different 
mentality. We have a different mindset. I think it is commendable that the Attorney General and other ministers 
are looking around the world for good legislation that they can adapt to our circumstances. They are saying, 
“The situation in Western Australia is not too bad, but there are some things that can be improved, so we are 
looking for good things in other legislation around the world that we can adapt and introduce into Western 
Australia”. This is such legislation.  

In this debate, people have been talking about juveniles. The people we are talking about are not juveniles. We 
are talking about people over the age of 16. In today’s world, people over the age of 16 are quite mature.  

Ms J.M. Freeman: If they are so mature, why are they not given the vote? 

The ACTING SPEAKER: Order, member for Nollamara!  
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Mr A. KRSTICEVIC: People can get a licence and drive a car at the age of 17. There are a lot of privileges that 
people are given at the age of 17, not to mention all the things impacting on morals that people are allowed to do 
from the age of 16. I think that people of that age are quite mature.  

We are talking in this debate about people who have been convicted by a court of law of having committed a 
crime—not once, but twice. After a person has been convicted for a second time, the court will need to be 
convinced that the person has lost control and will continue to hoon, to damage property, to commit graffiti or to 
threaten violence against the community. That is a pretty tall order. For people under the age of 17, even greater 
restrictions will be imposed when the court looks at the situation and makes an assessment. It is a pretty high 
standard. The prosecutor will need to say to the judge, “This person will offend again. There are no other options 
for us. Obviously we are not going to throw the person in jail, but we need other measures.” The judge will then 
need to look at whether it will cause hardship for the individual if the person’s photo is placed on the web and 
whether that will affect the person’s life in the future.  

If a person commits an offence and three years later commits a second offence, I am sure the judge will look at 
that and say, “Okay. This has occurred over a three-year period. Let us look at the factors that occurred the first 
time, and the factors that occurred the second time, and see on balance whether in this case a PBO would be 
appropriate.” But if a person has committed a second offence two weeks after the first offence, or has committed 
multiple offences but has not necessarily been charged, I have no doubt that a PBO will be made.  

Sometimes parents say to us, “My son is a really good person, but he is mixing with the wrong crowd and is 
going to the wrong places.” I am sure that a lot of parents, if their children have gone to court and have been 
convicted a second time, and they have lost control of their child, would be saying, “Please issue a PBO to my 
son so that he cannot hang around with all these people who are influencing him.”  

Ms J.M. Freeman: How do you know that? 

Mr A. KRSTICEVIC: It happens every day. I hear the stories all the time. 

Ms J.M. Freeman: Name the people who have said that to you! Tell me who they are! 

Mr A. KRSTICEVIC: There are situations in which that will work. It is not as though thousands of young 
people will be issued with a PBO. If we look through this bill carefully, the benchmark is quite high. It is not as 
though people will be given PBOs willy–nilly. But the police need to be given more tools. They need to be given 
more choices. They need to be given the power to make decisions so that society can be protected—and, not only 
that, so that the individuals who are committing these crimes can be protected, sometimes from themselves. That 
is very important. 

It is important that the Liberal–National government continue to implement legislation that will give the police 
options that they can work with. Society is crying out for this legislation. How many times do members hear in 
their electorate offices about the problem of hooning or the problem of graffiti? People are throwing up their 
hands and saying that they do not know what to do. The police cannot be everywhere. But if a PBO has been 
made against a person, and if people in the street see that person doing things that he should not be doing, they 
can phone the police and something can be done.  

In conclusion, there are a lot of good points in this legislation, and there is lot more that I would like to say about 
it. I commend this legislation to the house. Hopefully, all members will support it. 

MR P.T. MILES (Wanneroo) [3.16 pm]: I am very glad to have the opportunity to speak on the Prohibited 
Behaviour Orders Bill 2010. The majority of the people in my community are sick to death of the antisocial 
behaviour that is occurring in our society. Where does antisocial behaviour begin? I believe antisocial behaviour 
begins at home. Traditionally, discipline for each and every individual starts in the home. Grooming our children 
to become responsible and productive members of our society begins in the home. Discipline is one of the most 
important elements of successful parenting. Through proper discipline, children learn how to function in a family 
and a society that is full of boundaries, rules and laws with which we all must abide. Without proper discipline, 
children are at high risk of developing a variety of behavioural and emotional problems. Fortunately, the 
majority of parents do teach their children proper discipline. However, some young parents today feel the need to 
try to be better parents and to move, understandingly, away from the way they were raised by their parents. In 
other cases, traditional values and discipline are deemed by the younger generation as old fashioned and 
obsolete. Sometimes parents interpret their children’s indiscretions as their children finding themselves or 
looking for their identity. However, left unchecked, small indiscretions can become full-blown attacks in the 
form of antisocial behaviour.  

In some cases, discipline is no longer taught in the home. When does antisocial behaviour begin? Antisocial 
behaviour can begin in children as young as three and four years of age. It can take the form of actions against 
siblings, peers, parents, teachers and others. These actions may include verbal abuse, bullying, hitting, theft and 



Extract from Hansard 
[ASSEMBLY - Wednesday, 18 August 2010] 

 p5742b-5753a 
Mr Mark McGowan; Mr Michael Sutherland; Acting Speaker; Mr Tony Krsticevic; Mr Paul Miles; Mr Christian 

Porter 

 [5] 

vandalism. Antisocial behaviour can also occur as a result of drug or alcohol abuse, or peer pressure. Who is at 
high risk of developing antisocial behaviour? Some family environments create a high risk of antisocial 
behaviour. Those high-risk environments may be caused by a parental history of antisocial behaviour, parental 
alcohol or drug abuse, understandably a chaotic home life, absence of discipline in the home, a change in living 
arrangements due to divorce, death or separation, psychiatric disorders in parents, and economic distress due to 
poverty and unemployment. In extreme cases, people watch television and movies that depict heavy exposure to 
violence, and that may contribute to antisocial behaviour due to the fact that the viewer has become desensitised 
to violence.  

I am a true believer in the proverb that prevention is better than cure. If that proverb is applied to this legislation, 
it means that it is better for us to keep a bad thing from happening than to try to fix a bad thing once it has 
happened. The fact is that we cannot prevent antisocial behaviour from occurring; therefore, we need to find a 
cure to protect our community. That cure is the introduction of prohibited behaviour orders. People in our 
community have become frustrated about antisocial behaviour, such as alcohol-fuelled violence, graffiti, 
inappropriate behaviour on our public transport, rock attacks, hoon behaviour and arson, just to name a few. 
Antisocial offenders need to learn that they are responsible for their own behaviour and that their actions have 
repercussions for the community in general. This bill primarily aims to protect the community from antisocial 
behaviour and also deter serious and repeat antisocial offenders by removing some of the freedoms that they 
have enjoyed in the community. The freedoms being removed from antisocial offenders include not being able to 
spend time with particular people and avoiding particular places. These freedoms are minimal compared with 
some of the freedoms that have been removed from their victims. 

I am confident that many of the community’s worst criminals show clear signs of antisocial behaviour as 
children or adolescents. If we can prevent people from becoming serious and repeat offenders before they 
become hardened criminals through the introduction of the Prohibited Behaviour Orders Bill 2010, it will have 
far-reaching positive effects in the community. Imagine living in a community with less crime on our streets, 
fewer people in the court system and fewer prisoners in our jails, and in which the police are able to fight more 
serious crimes. I believe there are sufficient safeguards in the bill to prevent its wrongful use by the police and 
others. This bill is about keeping our streets clear of louts by keeping them off the streets. Wherever I go in my 
electorate, I hear about constituents who have experienced antisocial behaviour and I am convinced that this bill 
will make them feel safer and more secure in their own community. 

MR C.C. PORTER (Bateman — Attorney General) [3.21 pm] — in reply: I thank almost all members for 
their contributions to the debate. The debate got somewhat personal and, at times, a tad passionate. I will try to 
address a range of points which may be duplicated somewhat in the consideration in detail stage but which are 
salient points nevertheless. There has been a level of misrepresentation as to how the Prohibited Behaviour 
Orders Bill 2010 operates, what it seeks to achieve and what its key features are. 

The first point that I seek to address is what a person would actually have to do to be the subject of a prohibited 
behaviour order, or, restated, the type or category of offender that the government, through this legislation, is 
seeking to target. I will start by quoting from an article written by Hylton Quail, the president of the Law Society 
of Western Australia. I have had a chance to read the article, although admittedly it was at 6.00 am. He writes — 

What sort of nation are we when I can walk around with a texta in my pocket but a 16 year old 
Aboriginal boy of no fixed address, with a history of childhood abuse and drug addiction could face a 
prison sentence for exactly the same behaviour? 

That is squarely a criticism of this legislation, quite clearly. It is a criticism that this bill does something that the 
present law cannot do; that is, criminalise the mere conduct of carrying a graffiti implement. In one sense, that is 
correct but in another sense I take issue with Mr Quail’s statement. What Mr Quail, the president of the Law 
Society, maintains, as do I, is it is not the case at present that someone can conceivably face a jail term for 
carrying a graffiti implement without there being more to it. The member for Mindarie called me a liar — 

Mr J.R. Quigley: I did not. 

Mr C.C. PORTER: The member can read his speech. I listened not with huge enjoyment, but with relative 
silence, to the member for Mindarie as he slandered me and my reputation. I interjected once on the member one 
minute before he finished speaking, and I invite him to do the same. 

What was the point I made on the radio? The point was that if a police officer comes across a person in 
Northbridge who is carrying a graffiti implement, spray can or texta and the person is the subject of a PBO that 
says he cannot be in Northbridge or cannot carry such an implement, that behaviour becomes criminal without 
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more because it is in breach of the order. What the member for Mindarie failed do until he was pressed by me in 
the final minute was read out section 557G of the Criminal Code, which states — 

Possessing things for applying graffiti 

A person who is in possession of a thing with the intention of using it to cause damage 
consisting of graffiti is guilty of an offence and is liable to a fine of $6 000. 

In those circumstances the police would have to prove not only the possession of the graffiti implement, but also 
that there was an intention to use it. 

Mr J.R. Quigley interjected. 

Mr C.C. PORTER: The member will have to wait until the end, just as I did. 

Although that offence is not typically what is called a “full attempt”, it is nevertheless not criminalising the mere 
conduct of carrying a graffiti implement. I agree that Mr Quail is correct that this bill does something new; it 
would criminalise the mere carrying of the implement if the PBO that bans the carrying of the implement is 
enforced. However, I disagree with the idea that under this bill a person would go to jail if all the person had 
done was carry a pen. The inference of Mr Quail’s statement is that whereas he, you, Mr Acting Speaker (Mr 
J.M. Francis), or I could carry around a spray can or large texta and not face a problem, the juvenile he has 
mentioned would. The implication is that the boy could be arrested without ever having done anything other than 
merely carrying around a pen. I take issue with Mr Quail if that is what was meant by his article. That is a 
statement of some sheer and utter ridiculousness, given what this bill seeks to achieve. 

I would like to give members a reality check at the beginning of this speech about what is going on out there in 
the realm of adult and juvenile justice. Much was made of what we hope to achieve. The opposition asked me to 
show them the data and the statistics. Over the past six months I have gained quite a bit of data and statistics that 
I knew was not there beforehand because the department did not have it. It took us six months to collate this 
data. The first thing I would say is that I do not think there is much disagreement that at the early stages of 
juvenile offending there is great merit in issuing cautions and referring juveniles to juvenile justice teams. I cited 
in the second reading speech a document called “Pathway Through Justice: A Statistical Analysis of Offender 
Contact With the WA Juvenile Justice System” from the Crime Research Centre of Western Australia. The 
report shows that approximately 75 per cent of young offenders had four or fewer subsequent contacts with the 
juvenile justice system but that about five per cent of the total cohort had about 12 or more subsequent contacts. 
Members will find that there is a very stubborn element of juvenile offending behaviour by people who return to 
the courts again and again after committing four or five offences. I am a strong advocate of all reasonable 
measures to issue cautions, to refer, to assist, and to rehabilitate at the early stages of juvenile offending. I think 
that many of us are. Some view it slightly more sceptically than I do. The opposition talks very largely about this 
idea. Under this government, in the Mid West, the preventive cases have increased from 60 to 88 in a year, 
which is more than a 1 000 per cent increase; juvenile justice referrals are up by 52 per cent; distinct remand 
admissions in that region are down by 27 per cent; in Kalgoorlie the preventive cases are up from 18 to 92, 
which is a 411 per cent increase; the increase in juvenile justice team referrals are up by eight per cent; and 
distinct remand admissions are down by 36 per cent. The government is having greater success through its better 
effort and administration of the system at referring juveniles away from the system than the previous 
government. The previous report of the Auditor General noted — 

Mr J.R. Quigley: They were both our programs. 

Mr C.C. PORTER: In fact, the juvenile justice programs and the juvenile justice teams were started by the 
Court government. During the term of the former Labor government, the Auditor General said that those 
programs were not working. He said that the referral rates had fallen, primarily because we were not hitting the 
benchmark target of meeting the juveniles within six weeks. The situation is improving. 

I will mention the other things that this government is doing about the long-term process of community building, 
which is what I think the member for Kwinana referred to when he talked about hitting the causes of crime. The 
government has allocated $49.7 million for improved access to community child health services; $13.9 million 
for English language tuition to children on temporary 457 visas; $43.5 million for support and protection 
services for children and young people and support for individuals at risk or in crisis—additional child protection 
staff increased funding for non-government services. The government has allocated $27.9 million for responsible 
parenting in regional areas; $6 million for the Foodbank project; $195 000 for the school breakfast program; 
$5 million for the expansion of the Clontarf Foundation; increased funding for short-stay accommodation for 
Indigenous people in Broome and Kalgoorlie by $13 million; and provided $15 million for Aboriginal housing in 
the Kimberley. The regional benefits for the Browse Basin LNG project are predicted to be about $110 million. 
The government has allocated $5 million for the Ngarluma Aboriginal sustainable housing project in Roebourne 
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and $10 million to support not-for-profit organisations that make low-interest loans available to eligible 
community sector organisations to purchase property, vehicles and other equipment. Regional youth justice 
services, the same services that are having success in the Mid West and Kalgoorlie, will be expanded through the 
Pilbara and Kimberley for $43.9 million. We are responding to unmet training demand through the purchase of 
an additional 7 600 training places in industry priority areas—$19 million. The government has allocated 
$3 million for bonus payments to employers who take on out-of-contract apprentices. All of these things are part 
of long-term community building, particularly in communities at risk.  

I heard the member for Kwinana say members should reject the Prohibited Behaviour Orders Bill and reject this 
attempt to curb the clear problem of antisocial behaviour, yet he also suggests that we should hit out at the causes 
of crime. That statement’s fatuousness is beyond comprehension unless it is backed up with some specific 
programmatic detail as to what, in addition to the things I have mentioned, the opposition would do and where it 
would spend additional money, because all the money that I have just mentioned, which goes to addressing the 
causes of crime, is spent by this government in addition to what members opposite spent when they were in 
government, notwithstanding the motherhood retreat into statements such as “Let’s look at the causes of crime”. 
I recently sat through a conference about Indigenous justice that was organised by the federal government. I sat 
with a pen and wrote down all the motherhood statements that I heard—namely, we need a holistic approach; 
systemic change; innovative solutions; we need to look at what is working; we need to treat the causes of crime, 
not just the outcomes; we need to be preventative; community-based solutions; we need to effect rehabilitation; 
we need to assess root causes; responses need to be sustainable; and, there needs to be a bipartisan approach. 
They are all wonderful words but they are nonsensical without specific programs or specific expenditure. In fact, 
during that day-long conference the only presentation that encapsulated anything by way of a specific project 
was from a Western Australian civil servant talking about the Minister for Racing and Gaming’s bans on 
takeaway alcohol in certain remote communities, which is actually working in these areas. 

We are doing more in this space with referrals and diversion than the previous government ever did, 
notwithstanding its high-minded talk. However, let us be realistic; there is a hardcore group of offenders, both in 
juvenile and adult justice, who have an unbelievable, if not staggering, amount of contact with the criminal 
justice system. In fact, I think what the member for Mount Lawley sought to do by way of reading cautioning 
data—it is fair to say that the member for Mount Lawley takes a slightly more sceptical approach than I do to the 
merits of cautioning and juvenile justice teams, and we have had this discussion on a number of occasions—was 
to point out that before a juvenile even comes into contact with the system, we liberally, generously and 
appropriately apply cautions. To give members an example, I will read some statistics for caution type by 
juveniles. The number of cautions for assault under the previous government’s last full year in office—2007—
was 774; under our government in 2009 it was 828. For theft, it was 1 986 in 2007 and 2 727 under our 
government in 2009. We are actually cautioning and moving more juveniles away from the system than the 
previous government did—by quite a bit! The good citizens of Western Australia might be amazed to find out 
that even under this government the number of repeat-offender cautions has gone up. These are people who have 
been cautioned more than once, sometimes for quite serious offences. There were 229 cautions for assault in 
2007; in 2009 it was 239. For graffiti it was 156 in 2007; in 2009 it was 171. For theft it was 644 in 2007; in 
2009 it was 722. It is utter and palpable nonsense that what this bill is designed to do, or would do in effect, is to 
target people who have had a minor number of experiences in the criminal justice system. That is simply a 
nonsense and denies the reality that all our communities feel that there is a hardcore group of offenders.  

This brings me on to the second point, which is how would a prohibited behaviour order come into existence for 
any given individual? This matter was misrepresented with some liberality by the opposition. Before I speak to 
that, I will go through the data for the worst offenders. This is the data that no other government bothered to 
gather but which painstakingly—I congratulate my department for doing so—we have. We came up with 
two approaches to try to work out who the prolific offenders in this jurisdiction are. The first approach was to 
look at the greatest number of sentenced appearances and the second was to look at the greatest number of 
offences. The greatest number of offences might seem logical but the problem, particularly with adults, was that 
someone charged with fraud, particularly involving electronic transactions, might be sentenced for 1 000 fraud 
offences. Therefore, we determined that the best measure for adults was the greatest number of sentencing events 
or appearances. With juveniles, because they do not engage in credit card fraud as much and that was not a 
statistical problem, we looked at the number of offences. We found that between 2006 and 2009 there were 
20 adults who had been sentenced—that is not just for one offence but sentenced—on 20 separate occasions in 
our courts over that three-year period. There were 20 juveniles during the same three-year period who had each 
committed more than 50 offences. The question becomes—it surprises me that this debate becomes so 
personal—at what point do we say that we have done all that any government could reasonably be expected to 
do to caution, divert and rehabilitate and although we never give up on those options, we have surely reached a 
point with individual offenders where the danger to community safety and wellbeing that they pose is the first 
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and foremost consideration; that community safety takes precedence over other considerations? This is just the 
Liberal–National government taking a different view about what to do with a target group of recidivist low-level 
repeat offenders who make the population’s life a misery. That is what it is. There is disagreement and I accept 
that. The opposition places different weightings and values on it. However, to somehow label this government as 
evil, hating young people or bringing a bill into Parliament for the sole purpose of scaring old people is simply 
ridiculous hyperbole, which — 

Mr J.R. Quigley: Clause 34(8)—there’s no rationale except hate! 

Mr C.C. PORTER: We will get to that.  

I do not understand why the debate descends to that level. I know that there is a bit of theatre in this place, but I 
cannot work out whether this is seriously saying that we brought a bill into Parliament because we hate children 
and want to scare people. Is that theatre? Is it a strategy? I am not sure. Surely, members opposite do not believe 
that. Surely, the opposition is not so intolerant of another group of politically minded people having a different 
view about how to attack a clear and present problem with a public policy solution that it cannot actually believe 
that we are genuinely motivated to do something to protect the community. I find the depths that the debate sank 
to staggering. When I first came to this place not more than two and half years ago, I made a promise to myself 
that I would resist at all costs being personal about the people I found myself opposing. I must say that I have not 
been perfect with respect to that on any measure and there have been a couple of things that I have lost a bit of 
sleep over, but what I heard during this debate was contemptuous. It was absolutely contemptuous. Not from 
everyone, but it was contemptuous from a few.  

We have this problem and if we accept that for both adults and juveniles we have done an enormous amount to 
try to help and to try to rehabilitate them but now another consideration comes into being, how is it that we seek 
to target these people? The member for Mindarie says that the bill is built on public lies and intellectual 
dishonesty. 

Mr J.R. Quigley: Sure, there was a prima facie case in the example that you cited on radio and you would not 
even acknowledge it, not in this chamber. 

Mr C.C. PORTER: Because there was nothing I said that was inaccurate, but in any event — 

Mr J.R. Quigley: There was! You said the police had no power when they had a strong prima facie case in the 
example that you cited—a strong prima facie case!  

Mr C.C. PORTER: The point I am seeking to make in this speech is that the member for Mindarie tried to 
make out, when he talked about public lies and intellectual dishonesty, that the fact that we are targeting a known 
group—a small group—of recidivist serial antisocial behaviour offenders is something new. I think he described 
it as a change in tack. That is ridiculous. That has always been the purpose of this bill.  

I draw members’ attention back to the second reading speech in which I made the point that — 

… the Sentencing Act 1995 constructs principles of sentencing will be such that over a two or three-
year period the most prolific offenders, in terms of their number of charges and convictions, will 
necessarily be those who do not commit grave offences which activate the last resort sentence of a jail 
term, but rather those who repetitiously commit offences … 

They are the people—they are not a limitless group, but they are an identifiable group—that we are seeking to 
affect.  

How does a PBO come into existence? I will turn directly to the legislation because in debates such as this we 
often get a great deal of faff without the legislation ever having been read. I understand that legislation can be 
dull to read at times, nevertheless — 

Mr J.R. Quigley: It is not legislation; nor is the stop-and-search legislation. It is a bill. 

Mr C.C. PORTER: It is a bill at this stage.  

How do prohibited behaviour orders come into being? First of all, there is a definition of “antisocial behaviour”. 
That definition says it is behaviour by a person that — 

... causes or is likely to cause — 

(a) harassment, alarm, distress, fear or intimidation to one or more persons; or 

(b) damage to property; … 
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Whether an offence, be it hooning, graffiti or whatever it might be, fits that definition is a matter for the court to 
determine.  

How is it that someone could find himself the subject of a PBO? That person must have been committed and 
convicted of a relevant offence—that is, an antisocial behaviour offence—and in the three years after that 
conviction he must have again been convicted of another relevant offence—an antisocial behaviour offence. 
Those two offences within three years form the eligibility criteria, which, as any good economist would know, is 
a necessary but not sufficient condition. The opposition, particularly the member for Rockingham, seeks to 
characterise that as a sufficient rather than necessary condition. However, many things must happen after that. 
The court must undertake a prospective analysis and determine on the balance of probabilities that — 

unless constrained from certain otherwise lawful activities and behaviour, the person is likely to commit 
another relevant offence … 

Then the court must also consider whether granting a PBO to impose the constraints is appropriate in all the 
circumstances. The court must also consider the desirability of protecting persons and property—that is a 
primary concern—and the degree of hardship caused to the person if a PBO is made. It is also the case that when 
considering whether to make a PBO, the court must consider a range of factors, including any other current legal 
proceedings, any criminal record of the person, any sentence to which the person is subject, any other orders to 
which the person is subject, any previous behaviour of the person similar to that being considered, the extent to 
which the person complied with any previous PBO, and any other matters the court considers relevant. 

After the eligibility criteria of two antisocial behaviour offences is met, the court has to go through a process 
and, as the member for Carine said, be convinced that the person is likely to offend again if restrained. That 
requires, as the legislation sets out, a consideration of that person’s record. It is that provision and the other 
provisions that follow that will ensure that the courts, conservative and sensible as they are, are targeting, at their 
discretion, the worst offenders.  

I might also add something that has not been raised once by any of the members opposite in 3.5 or four hours of 
debate; that is, another provision in the bill applies directly to juveniles. This provision requires specifically that 
if the second offence for which a young person is being sentenced is such that a court determines to give no 
punishment, it will not count as a strike. If the second offence is so minor that a court determines that it should 
enliven relevant provisions of the Young Offenders Act that say that it can give no punishment, that offence will 
not count as a strike. That is yet another level of safeguard for juveniles.  

It is sheer and utter nonsense for a member to come into this place to say that this will mean his cousin who has 
two minor infractions will be subject to a PBO.  

Mr J.R. Quigley: It depends on the discretion of the court, and you know it! We are talking about the law here. 
We are talking about the law that you are delivering. 

Mr C.C. PORTER: Indeed.  

Several members interjected. 

The ACTING SPEAKER: Order; thank you, members! 

Mr C.C. PORTER: Given the high recidivist offenders—both adult and juvenile—that we have identified, my 
concern about this legislation is not that too many people will become the subject of a PBO, but that we will not 
reach deeply enough into that pool. I believe that the bill has been drafted conservatively and has left the court’s 
discretion on the application of the PBO and the publication so large that we will have a response targeted, 
through the sensible discretion of the court, at the worst of the worst. That is what the bill seeks to do. That is 
what I believe it will do. As I have said, I will be keeping it under close review because my concern is not that 
there will be too many PBOs; my concern is that there will be too few.  

Having dealt with how a PBO comes into existence and what standard must be reached in the court to achieve 
one, I would like to talk about a point raised at length by the member for Mindarie; namely, these orders are 
unnecessary because they do not in any serious way do things that the law as it presently stands does not already 
accommodate or provide for. The view of the opposition clearly is this: with respect to those high repeat 
offenders that we have identified, the present law is sufficient. I have news for the opposition. That is not the 
view of this government, and I do not believe it is the view of the wider community that suffers the repetitious 
results of that offending. The community does not believe that what exists at the moment is sufficient.  

The member for Mindarie made much of section 557G of the Criminal Code. He said that I had engaged in a 
public lie, a monstrous display of dishonesty, and that this was one of the lowest acts that the member for 
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Mindarie had ever seen in public life—nothing like a bit of exaggeration there! He said that it would besmirch 
my reputation forever. 

Mr J.R. Quigley interjected. 

Mr C.C. PORTER: Mr Acting Speaker, in the past couple of years, I have heard a couple of things from the 
member for Mindarie. I have been labelled as having on a number of occasions misled Parliament; none of 
which has ever been shown or proven because it did not happen. I have been called a closet fascist, which I 
thought was interesting.  

Mr M. McGowan: You are not in the closet! 

Mr J.R. Quigley: That was my error; that’s where I was wrong! 

Mr C.C. PORTER: Quite funny. 

I have been accused of having stolen blood money, which was another good one. Honestly, I think the most 
bizarre accusation was that Bill Hassell is my mentor. I reckon I have spoken 10 words to Bill Hassell in 
20 years. If that is mentoring, he is doing a terrible job—really, really ordinary. It is just so nonsensical as to 
barely warrant comment, but I could not help myself! 

Mr M. McGowan: What have you got against Bill Hassell? 

Mr C.C. PORTER: Nothing; he seems like a pleasant guy, but I do not know him from a bar of soap, 
notwithstanding he is my mentor! “Wax on, wax off”—I am not even near the car! It is bizarre; it is dream-world 
stuff. 

However, section 557G of the Criminal Code is a good example, and is a decent law that Labor brought in. It 
says that if a person is caught with a graffiti implement and it can be proved beyond reasonable doubt in a court 
of law that the person had an intention to use it, he could be found guilty of an offence and fined, but not 
imprisoned. The Prohibited Behaviour Orders Bill 2010 means that when a person becomes the subject of a 
PBO, if that person does things that are otherwise lawful but are in breach of the PBO, they can be charged as a 
criminal offence, being the breach of the order. That will mean the police will no longer have to wait for the 
person to either make an attempt at the offence or to commit the offence. If a person is where he should not be or 
with a person he should not be with or is carrying an implement he should not carry, that will be sufficient for 
the charge. It is that fact and that tool that elevates the seriousness of the person’s preparatory behaviour. It is a 
very, very important tool.  

I would add that one of the other tools that went uncommented on for quite some time was that the Criminal 
Investigation Act will be amended and added to. Proposed section 69A will provide for searching people for 
things relevant to prohibited behaviour orders. The police will be able to do a basic search of a person if an 
officer reasonably suspects that a person in a public place is prohibited by a PBO made under the act from 
having something in his or her possession. If it is the case that a person has met the eligibility requirements and 
been determined at the discretion of the court to be likely to reoffend; and if it is the case that in the balance of 
good judgement in the exercise of the discretion it is determined to put a PBO on the person that says he cannot 
carry a screwdriver, because he has used them to break into houses, or a spray can, and the police using their 
tasking and data information system find the person or the person is dobbed-in by someone for being somewhere 
where he should not, he can be searched for those things. This is an extra provision based on reasonable 
suspicion. Under this bill, they must simply have a PBO on them. The fact that the police are able to identify that 
allows a search in those circumstances for the things that the person is prevented from carrying. This bill clearly 
gives the police additional powers, which is one of the reasons that the opposition disagrees with it. I understand 
that view. However, to disingenuously say that it provides nothing different from what the law provides at the 
moment is simply not the case. Under the law at the moment, it would be absolutely impossible to arrest 
someone and charge him for consorting with a person with whom he had previously offended. I make no 
apologies for the fact that is precisely what this bill seeks to do.  

We have reached the point at which members can see that this bill seeks to target certain people. We have gone 
through how it seeks to target them, the process by which a PBO is gained and the process by which a PBO must 
be given by the court. I will speak about the comment that was made ad infinitum that this scheme was tried and 
failed in the United Kingdom. The member for Mindarie, who is apparently an absolute stickler for perfectly 
correct statements, said in a press release on Wednesday, 11 August —  

The legislation was based on the British legislation introduced in 1999 and axed in July this year … 

I have a little quiz for members. Has the British legislation been axed? No, it has not. That statement is 
absolutely and utterly incorrect, but it was intended to plant a seed —  
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Withdrawal of Remark 
Mr E.S. RIPPER: I heard the member for Swan Hills describe the statement by the shadow Attorney General as 
a little lie. That is unparliamentary. I ask you, Mr Acting Speaker, to ask him to withdraw.  

Mr J.E. McGRATH: Further to that point of order, I do not think the Attorney General mentioned who made 
the statement.  

The ACTING SPEAKER (Mr J.M. Francis): Take a seat, member for South Perth. I did not hear the member 
for Swan Hills say that what the Leader of the Opposition said he said; however, if he did say that, I ask him to 
withdraw. 

Several members interjected. 

The ACTING SPEAKER: The member for Bassendean knows better than to refer to members of the house by 
anything other than his or her electorate.  

Mr F.A. ALBAN: I do not want to make a fuss; therefore, I retract.  

Debate Resumed 
Mr C.C. PORTER: Again, on 6PR, the member for Mindarie said that the UK axed the legislation following a 
review. That is wrong. There is a review on foot. Most certainly there has been some criticism of the anti-social 
behaviour order system or the ASBO system. What is interesting about what this government is proposing is that 
it is not the ASBO system. Some acronyms and summary words used in the United Kingdom are inelegant. It has 
an ASBO system and it has a CRASBO system, which are criminally-related anti-social behaviour orders. 
Interestingly, when we look at the variety of views about the efficacy of the British system, on balance there is a 
greater level of support for the system that is based on criminal convictions; that support occurs here. I asked the 
member for Fremantle whether she would be surprised if there was judicial support. I refer to a good article that 
was written by a retired District judge who sat in the Magistrates Court in Yorkshire. I am happy to table the 
article. It goes into some criticism of the ASBO system, much of it mirroring what we have heard from many 
speakers. Interestingly, though, it ends this way —  

The one truly positive addition to the sentencer’s armoury was an amendment which became known as 
a Crasbo. This was an Asbo made as part of the sentence for a crime. It was easier, quicker and cheaper 
to obtain, relying mainly on the present offence and previous convictions.  

It worked or failed to work in the same way as the civil Asbo, but seemed to carry almost the same 
weight as a suspended sentence might.  

But, just like a suspended sentence, it is a threat which the courts must be prepared to carry through. 
There has to be the will and the resources to enforce the order. Persistent offenders, who commit no 
major single offence, but who over a period imprison their neighbours in their own homes, have to have 
it spelled out that they risk a custodial sentence for the next offence, no matter how minor. 

That crisply summarises what it is that we have sought to do, who it is we are seeking to target and how it is 
different from what exists. It also reinforces that the ongoing statements made by the member for Mindarie about 
the UK legislation having been axed are wrong and that parts of that system are working well. When one looks at 
the speeches of the UK’s Home Secretary, it is difficult to determine what she will do. Certainly she has been 
critical of ASBOs. She talks about the need to move beyond them and replace them with something simpler or 
more direct. It may even be that that is something more punitive in certain circumstances than the system that 
exists at the moment. The member for Mindarie said  

83 percent of the population were in favour of it. Now only 32 percent of the population in the United 
Kingdom thought it was doing any good,  

Mr J.R. Quigley: Thirty-eight.  

Mr C.C. PORTER: This is a direct radio quote. Perhaps the member meant to say 38. It continues —  

and the overwhelming majority of the people in the United Kingdom thought the system had failed.  

I have searched long and hard to find the source of that statement. The closest I came to finding a source—I may 
stand corrected—is an Ipsos MORI poll that was conducted in 2005. It found that 82 per cent of people 
supported the ASBO system and that 39 per cent thought it was effective in preventing antisocial behaviour. 
Whether we say that only 39 per cent thought it was effective is, in any poll that asks whether or not a 
government policy is effective, is not a bad strike rate. Interestingly the 2005 Ipsos MORI poll noted that that 
result was similar to ratings given in previous surveys for courts and social services as well as prisons when 
people were asked whether it was effective. Certainly what we have done is cherry picked and adapted—more 
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conservatively so that we are targeting a smaller group of people—precisely the thing in the United Kingdom 
that has proved to be of efficacy on an ongoing basis.  

The member for Mindarie put forward the notion that these laws are extreme and unparalleled. I think that is the 
wording he used. He described it as uncharted territory and said that not even Britain was prepared to run a 
government internet site. Again, that is just not true. The fact is that publication in the United Kingdom is 
broader based than it is here because of the fact that the limits were never specifically spelt out in the relevant 
legislation. A well-known case describes the basics of publication and when matters can and cannot be 
published. The fact is that unquestionably there are publications on websites in the United Kingdom.  

Mr M. McGowan interjected. 

Mr R.F. Johnson interjected.  

The ACTING SPEAKER: If the member for Rockingham wants to have a conversation with the Leader of the 
House, I ask him to take it outside the chamber.  

Mr C.C. PORTER: The member for Rockingham cannot seriously expect that I will not take fewer than 
45 minutes to respond when I have been personally slandered by the member for Mindarie for more than an 
hour.  

Mr M. McGowan: You shouldn’t tell mistruths to me.  

Mr C.C. PORTER: I have not spoken a breath to you about the substance or length of my speech.  

Mr R.F. Johnson: That is the level of honesty on their side of the house. 

The ACTING SPEAKER: Members! 

Mr C.C. PORTER: In Stanley and Brent it was held that a proper function of the anti-social behaviour orders 
was that they be published, and that was essential. I am happy to table these. This system has been running in the 
United Kingdom for almost 10 years with extensive internet publication of adults and juveniles during the term 
of a prohibited behaviour order, as would be the case here. 

The ACTING SPEAKER (Mr J.M. Francis): Are you seeking to table those papers, Attorney General? 

Mr C.C. PORTER: I will table them when I return and finish. 

Debate adjourned, pursuant to standing orders. 
 


